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the trade, and, as a result of that prac-
tice, the cost of an item to the Govern-
ment will be the same whether or not 
a warranty is included. In those in-
stances, it would be in the Govern-
ment’s interest to include such a war-
ranty. 

(e) Reduced requirements. The contrac-
tor’s charge for assumption of added li-
ability may be partially or completely 
offset by reducing the Government’s 
contract quality assurance require-
ments where the warranty provides 
adequate assurance of a satisfactory 
product. 

46.704 Authority for use of warranties. 
The use of a warranty in an acquisi-

tion shall be approved in accordance 
with agency procedures. 

46.705 Limitations. 
(a) Except for the warranties in the 

clauses at 52.246–3, Inspection of Sup-
plies—Cost-Reimbursement, and 52.246– 
8, Inspection of Research and Develop-
ment—Cost-Reimbursement, the con-
tracting officer shall not include war-
ranties in cost-reimbursement con-
tracts, unless authorized in accordance 
with agency regulations (see 46.708). 

(b) Warranty clauses shall not limit 
the Government’s rights under an in-
spection clause (see subpart 46.3) in re-
lation to latent defects, fraud, or gross 
mistakes that amount to fraud. 

(c) Except for warranty clauses in 
construction contracts, warranty 
clauses shall provide that the warranty 
applies notwithstanding inspection and 
acceptance or other clauses or terms of 
the contract. 

46.706 Warranty terms and conditions. 
(a) To facilitate the pricing and en-

forcement of warranties, the con-
tracting officer shall ensure that war-
ranties clearly state the— 

(1) Exact nature of the item and its 
components and characteristics that 
the contractor warrants; 

(2) Extent of the contractor’s war-
ranty including all of the contractor’s 
obligations to the Government for 
breach of warranty; 

(3) Specific remedies available to the 
Government; and 

(4) Scope and duration of the war-
ranty. 

(b) The contracting officer shall con-
sider the following guidelines when 
preparing warranty terms and condi-
tions: 

(1) Extent of contractor obligations (i) 
Generally, the contractor’s obligations 
under warranties extend to all defects 
discovered during the warranty period, 
but do not include damage caused by 
the Government. When a warranty for 
the entire item is not advisable, a war-
ranty may be required for a particular 
aspect of the item that may require 
special protection (e.g., installation, 
components, accessories, subassem-
blies, preservation, packaging, and 
packing, etc.). 

(ii) If the Government specifies the 
design of the end item and its measure-
ments, tolerances, materials, tests, or 
inspection requirements, the contrac-
tor’s obligations for correction of de-
fects shall usually be limited to defects 
in material and workmanship or failure 
to conform to specifications. If the 
Government does not specify the de-
sign, the warranty extends also to the 
usefulness of the design. 

(iii) If express warranties are in-
cluded in a contract (except contracts 
for commercial items), all implied war-
ranties of merchantability and fitness 
for a particular purpose shall be ne-
gated by the use of specific language in 
the clause (see clauses 52.246–17, War-
ranty of Supplies of a Noncomplex Na-
ture; 52.246–18, Warranty of Supplies of 
a Complex Nature; and 52.246–19, War-
ranty of Systems and Equipment under 
Performance Specifications or Design 
Criteria). 

(2) Remedies (i) Normally, a warranty 
shall provide as a minimum that the 
Government may (A) obtain an equi-
table adjustment of the contract, or (B) 
direct the contractor to repair or re-
place the defective items at the con-
tractor’s expense. 

(ii) If it is not practical to direct the 
contractor to make the repair or re-
placement, or, because of the nature of 
the item, the repair or replacement 
does not afford an appropriate remedy 
to the Government, the warranty 
should provide alternate remedies, 
such as authorizing the Government 
to— 

VerDate Sep<11>2014 10:20 Dec 11, 2015 Jkt 235214 PO 00000 Frm 00962 Fmt 8010 Sfmt 8010 Y:\SGML\235214.XXX 235214Lh
or

ne
 o

n 
D

S
K

5T
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R


		Superintendent of Documents
	2017-08-01T12:09:49-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




